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SUMMARY:: Pursuant to Title III of the Dodd-Frank Wall Street Reform and Consumer
Protection Act, all functions of the Office of Thrift Supervision (OTS) relating to Federal
savings associations and the rulemaking authority of the OTS relating to all savings
associations are transferred to the Office of the Comptroller of the Currency (OCC) on
July 21, 2011 (transfer date). In order to facilitate the OCC’s enforcement and
administration of former OTS rules and to make appropriate changes to these rules to
reflect OCC supervision of Federal savings associations as of the transfer date, the OCC
is republishing, with nomenclature and other technical changes, the OTS regulations
currently found in Chapter V of Title 12 of the Code of Federal Regulations. The

republished regulations will be recodified with the OCC’s regulations in Chapter I at



parts 100 through 197 (Republished Regulations), effective on July 21, 2011. The
Republished Regulations will supersede the OTS regulations in Chapter V for purposes
of OCC supervision and regulation of Federal savings associations, and certain of the
Republished Rules will supersede the OTS regulations in Chapter V for purposes of the
FDIC’s supervision of state savings associations. Chapter V of Title 12 of the Code of
Federal Regulations will be vacated at a later date.

DATES: This interim final rule is effective on July 21, 2011. Comments must be
received on or before [INSERT DATE THAT IS 60 DAYS AFTER THE DATE OF

PUBLICATION IN THE FEDERAL REGISTER].

ADDRESSES: Because paper mail in the Washington, DC area and at the OCC is
subject to delay, commenters are encouraged to submit comments by the Federal
eRulemaking Portal or e-mail, if possible. Please use the title “Republication of
Regulations in Connection with Office of Thrift Supervision Integration Pursuant to the
Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 to facilitate the
organization and distribution of the comments. You may submit comments by any of the
following methods:

e Federal eRulemaking Portal—'"requlations.gov'’': Go to

http://www.regulations.gov. Select “Document Type” of "Rule," and in “Enter

Keyword or ID Box,” enter Docket ID "OCC-2011-0016" and click "Search." On
“View By Relevance” tab at bottom of screen, in the “Agency” column, locate the
Rule for OCC, in the “Action” column, click on “Submit a Comment” or "Open
Docket Folder" to submit or view public comments and to view supporting and

related materials for this rulemaking action.


http://www.regulations.gov

e Click on the “Help” tab on the Regulations.gov home page to get information on
using Regulations.gov, including instructions for submitting or viewing public
comments, viewing other supporting and related materials, and viewing the

docket after the close of the comment period.
e E-mail: regs.comments@occ.treas.gov.

e Mail: Office of the Comptroller of the Currency, 250 E Street, SW., Mail Stop 2[

3, Washington, DC 20219.
o Fax: (202) 874-5274.

e Hand Delivery/Courier: 250 E Street, SW., Mail Stop 2-3, Washington, DC

20219.

Instructions: You must include “OCC” as the agency name and “Docket ID OCC[
2011-0016” in your comment. In general, OCC will enter all comments received into the
docket and publish them on the Regulations.gov Web site without change, including any
business or personal information that you provide such as name and address information,
e-mail addresses, or phone numbers. Comments received, including attachments and
other supporting materials, are part of the public record and subject to public disclosure.
Do not enclose any information in your comment or supporting materials that you

consider confidential or inappropriate for public disclosure.

You may review comments and other related materials that pertain to this

interim final rule by any of the following methods:

e Viewing Comments Electronically: Go to http://www.regulations.gov. Select

“Document Type” of "Public Submissions," in “Enter Keyword or ID Box,” enter


http:Regulations.gov
http://www.regulations.gov

Docket ID "OCC-2011-0016," and click "Search." Comments will be listed under

“View By Relevance” tab at bottom of screen.

e Viewing Comments Personally: You may personally inspect and photocopy
comments at the OCC, 250 E Street, SW., Washington, DC. For security reasons,
the OCC requires that visitors make an appointment to inspect comments. You
may do so by calling (202) 874-4700. Upon arrival, visitors will be required to
present valid government-issued photo identification and to submit to security

screening in order to inspect and photocopy comments.

e Docket: You may also view or request available background documents and

project summaries using the methods described above.

FOR FURTHER INFORMATION CONTACT: Andra Shuster, Senior Counsel, or
Heidi Thomas, Special Counsel, Legislative and Regulatory Activities Division, (202)
874-5090, Office of the Comptroller of the Currency, 250 E Street, SW., Washington,
DC 20219.
SUPPLEMENTARY INFORMATION:

l. Background

On July 21, 2010, President Barack Obama signed into law the Dodd-Frank Wall
Street Reform and Consumer Protection Act (Dodd-Frank Act or Act)." Title III of the
Dodd-Frank Act transfers the powers, authorities, rights, and duties of the OTS to other
Federal banking agencies, including the OCC, on July 21, 2011, the transfer date. The

OTS is abolished 90 days thereafter.

" Pub. L. 111-203, 124 Stat. 1376 (2010).



Under Title III of the Dodd-Frank Act, the OCC will assume all functions of the
OTS and the Director of the OTS relating to Federal savings associations.” As a result,
the OCC will have responsibility for the ongoing supervision, examination and regulation
of Federal savings associations as of the transfer date. The Act also transfers to the OCC
the rulemaking authority of the OTS relating to all savings associations, both state and
Federal.’ The legislation continues in effect all OTS orders, resolutions, determinations,
agreements, regulations, interpretive rules, other interpretations, guidelines, procedures
and other advisory materials in effect the day before the transfer date, and allows the
OCC to enforce these materials with respect to Federal savings associations, until
modified, terminated, set aside or superseded by the OCC, a court, or by operation of
law.*

In an effort to ensure an orderly transfer of OTS regulations to the OCC as of the
transfer date, the OCC has determined that it is appropriate to republish in 12 CFR
Chapter I all OTS regulations from 12 CFR Chapter V that we have the authority to
promulgate and enforce, with appropriate nomenclature and other technical changes. The

Republished Regulations will supersede the OTS regulations found in Chapter V for

purposes of the OCC’s supervision and regulation of Federal savings associations, and,

? Dodd-Frank Act section 312(b)(2)(B)(i) (to be codified 12 U.S.C. 5412(b)(2)(B)(i)). Title III
transfers all supervisory functions of the OTS relating to state savings associations to the Federal Deposit
Insurance Corporation (FDIC) and all functions relating to the supervision of any savings and loan holding
company and non-depository institution subsidiaries of such holding companies, as well as rulemaking
authority for savings and loan holding companies, to the Board of Governors of the Federal Reserve
System (Board).

3 1d. As discussed below, although this is the language in the Act, the FDIC has identified a
number of independent bases for rulemaking authority for state savings associations. Where no such

authority has been found, the FDIC will enforce applicable OCC regulations for state savings associations.

* Dodd-Frank Act, section 316(b) (to be codified at 12 U.S.C. 5414(b)).



where applicable, for purposes of the FDIC’s supervision and regulation of state savings
associations.
OCC Regulatory Actions to Integrate OTS Functions

Since the adoption of the Dodd-Frank Act, the OCC, in collaboration with the
OTS, has been reviewing its regulations, as well as those of the OTS, to determine what
changes are needed to facilitate a smooth regulatory transition to OCC supervision of
Federal savings associations. This review is being accomplished in several phases. On
July 21, 2011, the OCC issued a final rule revising certain OCC rules that are central to
internal agency functions and operations immediately upon the transfer of supervisory
jurisdiction for Federal savings associations.” This final rule amends the OCC’s rules at
12 CFR part 4 pertaining to its organization and functions, the availability of information
from the OCC under the Freedom of Information Act, the release of non-public OCC
information, and restrictions on the post-employment activities of senior examiners; and
at 12 CFR part 8, pertaining to assessments. The final rule also amends 12 CFR parts 5
and 28 to implement sections 603 and 335 of the Dodd-Frank Act, respectively; and 12
CFR parts 5, 7, and 34, to implement sections 1044 through 1047 of the Act pertaining to
preemption and visitorial powers.

This interim final rule is the next step of our review of OCC and OTS

regulations. As described in more detail below, this interim final rule republishes those

> See the Rules and Regulations section of the July 21, 2011 issue of the Federal Register.



OTS regulations that the OCC has the authority to promulgate and will enforce as of the
transfer date.’

Subsequent to the transfer date, the OCC will consider more comprehensive
substantive amendments, as necessary, to the Republished Regulations. For example, we
may propose to repeal or combine provisions in cases where OCC and former OTS rules
are substantively identical or substantially overlap. In addition, we may propose to repeal
or modify OCC or former OTS rules where differences in regulatory approach are not
required by statute or warranted by features unique to either the national bank or Federal
savings association charter. This substantive review also will provide an opportunity for
the OCC to ask for comments suggesting revisions to the rules for both national banks
and Federal savings associations that would remove provisions that are “outmoded,
ineffective, insufficient, or excessively burdensome,” consistent with the goals outlined
in an executive order recently issued by the President.’

1. Description of the Interim Final Rule

As noted above, the interim final rule republishes those OTS regulations the
OCC has the authority to promulgate and, along with the FDIC in the case of state
savings associations, will enforce as of the transfer date. The OTS regulations are
currently set out in Chapter V of Title 12 as parts 500 through 591. In order to reduce
confusion and to assist the thrift industry, we have preserved where possible the OTS’s

numbering system by republishing these regulations with OCC part numbers that

® Pursuant to section 316(c)(2) of the Dodd-Frank Act, the OCC (along with the FDIC) published
a notice in the Federal Register identifying those OTS regulations that are continued under the Act that
each agency will enforce beginning on the transfer date. 76 FR 39246 (July 6, 2011).

7 Executive Order 13563, “Improving Regulation and Regulatory Review” 76 FR 3821 (Jan. 21,
2011).



correspond to the former OTS rules, specifically, by changing the “5” to a “1”. For
example, 12 CFR part 545 is republished as 12 CFR part 145. We note, however, that
there were a number of instances where the OTS numbering system has been modified
because it deviated from standard CFR numbering conventions. Therefore, for example,
former parts 563b through 563¢g are being republished as parts 192 through 197 (with
corresponding cross-reference changes). This preamble contains a redesignation table
indicating how the newly issued parts in Chapter I correspond to the former parts in
Chapter V.

We also have made nomenclature and other technical amendments to reflect OCC
supervision of Federal savings associations and FDIC supervision of state savings
associations, along with certain required Dodd-Frank Act changes. OTS regulations in
Chapter V of Title 12 that will be unnecessary following the transfer date, or that are
superseded by this rulemaking (or other rulemakings by the FDIC and the Board) or other
provisions of the Dodd-Frank Act, will be repealed at a later date. We have added a new
part 100 to clarify that the Republished Regulations supersede any rules applying to
savings associations contained in Chapter V of Title 12.

In addition, part 100 provides that the Comptroller may, for good cause and to the
extent permitted by statute, waive the applicability of any provision of parts 100 through
197. This provision transfers to the Comptroller authority provided to the OTS Director
by 12 CFR 500.30(a).

The OCC has worked closely with the OTS, FDIC and the Board to coordinate
the republication of OTS rules. Although section 312 of the Dodd-Frank Act transfers all

OTS rulemaking authority for all savings associations to the OCC, where the FDIC has



identified an independent basis for its rulemaking authority over state savings
associations (either due to other amendments made by the Dodd-Frank Act or based on
other statutory authority) the FDIC will promulgate regulations for state savings
associations. Therefore, not all of the Republished Regulations apply to state savings
associations.® The FDIC will publish a separate rulemaking amending its rules or
republishing certain OTS rules under this authority.

We also have not republished those OTS rules relating exclusively to savings and
loan holding companies (SLHCs), because the Dodd-Frank Act transferred the OTS’s
supervision and rulewriting authority for SLHCs to the Board.” Where OTS rules
addressed both savings associations and SLHCs, we have republished only those parts of
the rule pertaining to savings associations.

Similarly, under the Dodd-Frank Act, rulewriting authority for certain consumer
rules is transferred to the Bureau of Consumer Financial Protection (Bureau). Therefore,
although the OCC has the authority to enforce these rules for Federal savings associations
and national banks with total assets of $10 billion or less, we have not republished these
rules and they remain in Chapter V of the Code of Federal Regulations, until superseded

by the Bureau. '

¥ The following regulations apply to state savings associations: certain provisions in part 160
(Lending and Investment), part 161 (Definitions), certain provisions in part 163 (Savings Association
Operations), part 169 (Proxies), part 190 (Preemption of State Usury Laws), part 191 (Preemption of State
Due-on-Sale Laws), part 192 (Conversions from Mutual to Stock Form), and part 195 (Community
Reinvestment).

® See section 312 of the Dodd-Frank Act, (to be codified at 12 U.S.C. 5412).

10" See section 1022 of the Dodd-Frank Act, (to be codified at 12 U.S.C. 5512). These rules
include 12 CFR parts 563, subpart D (S.A.F.E. Act), 571 subparts A through E and § 571.82 in subpart I
(Fair Credit Reporting) and 573 (Privacy).



We also note that, in addition to parts 100 through 197, certain rules contained in

parts 1 through 41 will also take into consideration the OCC’s supervision of Federal

savings associations, such as part 4 (regarding disclosure of information) and part 8

(regarding assessments).

A. General Nomenclature Changes

The OCC has made certain nomenclature and other non-substantive changes

consistently throughout the Republished Regulations to replace references to the OTS

and its administrative structure with appropriate references to the OCC and, in the case of

rules also applicable to state savings associations, the FDIC. Specifically, these changes

are as follows:

References to “the OTS,” “Office,” and “Secretary” have been changed to “the
OCC” or “FDIC” or to “the appropriate Federal banking agency” (AFBA), as
defined in 12 U.S.C. 1813(q) and as amended by the Dodd-Frank Act. Because
some of the Republished Regulations apply to both Federal and state savings
associations, the term “AFBA” is used where a provision applies to both types of
institutions. We have added the definition of AFBA to part 161.

References to “the Director of the OTS” or “Director” have been changed to
“Comptroller” or “Board of Directors of the FDIC” or “FDIC,” as appropriate.
We have added the definition of “Comptroller” and “OCC” to part 161.

In some cases, references to specific offices within the OTS have been removed
and replaced with the names of the corresponding office within the OCC (for
example, references to the OTS Office of Enforcement have been changed to

reference the OCC’s Enforcement and Compliance Division). However, some

10



OTS rules include references to offices that do not correspond easily to the OCC’s
administrative structure. In those cases, the specific reference has been replaced
with “the OCC.” Similar references have been made to the FDIC where
appropriate. OCC and FDIC handbooks and other agency publications (which
will be amended as appropriate after the transfer date), as well as OCC and FDIC
websites will provide the specific filing locations."’

In some cases, we have reduced the number of copies of filings to be submitted to
the OCC.

Some OTS regulations include agency addresses and contact information as well
as addresses of third parties. Because office addresses frequently are subject to
change as a result of moves and reassignments, the OCC generally has chosen not
to include specific addresses in its regulations governing national banks, and has
made similar changes in the Republished Regulations. Updated contact
information for these entities will continue to be available on the OCC’s website
or in other agency publications, or by contacting the specified third parties.
Cross-references in the Republished Rules have been changed to reference the
new OCC CFR numbers in Chapter I. For example, a reference to 12 CFR 550.80
has been changed to reference the new section 12 CFR 150.80 in the Republished
Regulations. Cross-references also have been updated to reference OCC rules, or
relevant rules issued by the FDIC or the Board.

B. Specific Section Changes

' The OCC’s website is found at www.occ.gov. The FDIC’s website is found at www.fdic.gov.

11
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In addition to the changes described above, the OCC has made other notable

changes to sections of the Republished Regulations to implement provisions of the Dodd-

Frank Act or to delete obsolete references. '

Deposit activities of savings associations — part 157. Section 627 of the

Dodd-Frank Act removed the prohibition of paying interest on demand
accounts from the HOLA. Section 157.14 provided that savings associations
could pay interest only on savings accounts. Therefore, in order to implement
the Dodd-Frank Act change, we have removed the word “savings” from this
section.

Preemption -- parts 145, 150, 157, and 160. The OTS regulations at 12 CFR

parts 545, 550, 557 and 560 include certain “occupation of the field”
statements on Federal preemption. Section 1046 of the Dodd-Frank Act
provides that the Home Owners’ Loan Act (HOLA) does not occupy the field
in any area of state law. Therefore, these occupation of the field statements in
the OTS regulations have been removed from the Republished Regulations in
§§ 145.2,150.136, 157.11 and 160.2 by this interim final rule. In addition, the
current OTS regulations do not accurately characterize the preemption

standards applicable to Federal savings associations after the Dodd-Frank Act.

12’ We note that section 939A of the Dodd-Frank Act requires the Federal banking agencies to
amend their rules to provide alternatives for references to external credit ratings in there regulations. OTS
rules include such references related to lending and investment in part 560, and regulatory capital
requirements in part 567. The OTS issued an ANPR addressing lending and investment on October 14,
2010. (75 FR 63107), and it joined the other Federal banking agencies in issuing an ANPR addressing the
regulatory capital requirements on August 25, 2010 (75 FR 52283). We have not amended these references
in the Republished Regulations as the OCC is currently drafting separate proposals to address section
939A. We anticipate that the final OCC rules addressing section 939A will make any necessary
amendments to parts 160 and 167 of the Republished Regulations, incorporating comments received
including those in response to the OTS ANPRs.

12



The Act changes the preemption standards applicable to Federal savings
associations to conform to those applicable to national banks."> The Act
specifically provides that, as of the transfer date, determinations by a court or
by the OCC under the HOLA with respect to Federal savings associations
must be made in accordance with the laws and legal standards applicable to
national banks regarding the application of state law."* The OCC recently
published a final rule hat implements this standard for Federal savings
associations. To conform with the Dodd-Frank Act, this interim final rule
adds references to the new preemption standards applicable to Federal savings
associations in §§ 157.11 and 160.2 of the Republished Regulations and
removes a now obsolete cross-reference in § 160.110.

e Historical references. We have removed a number of historical references

contained in the OTS rules in Chapter V that are no longer relevant.

e Alternative Mortgage Transactions Parity Act (AMTPA). Section 1002 of

the Dodd-Frank Act transfers rulemaking authority for the AMTPA to the
Bureau. Therefore, we have not republished § 560.220, which implements
AMTPA, as OCC rules.

e Regulations relating to transactions with affiliates, extensions of credit to

insiders and tying arrangements. Section 312(b)(2)(A) transfers all OTS

rulemaking authority relating to transactions with affiliates, extensions of

3 Dodd-Frank Act section 1046, 124 Stat. 2017 (to be codified at 12 U.S.C. 1465). In addition,
the Act states that the provisions in section 1047(a) regarding visitorial powers shall apply to Federal
savings associations and their subsidiaries to the same extent and in the same manner as if they were
national banks or national bank subsidiaries. Dodd-Frank Act section 1047(b), 124 Stat. 2018 (to be
codified at 12 U.S.C. 1465).

14 &
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credit to insiders and tying arrangements to the Board. Therefore, we have
not republished §§ 563.36, 563.41 and 563.43, but rather refer Federal
savings associations to the Board’s regulations.

e Savings associations — Operations: In § 163.22(e)(1)(iv), we have removed

the reference to the Board and FDIC, as 12 U.S.C. 1828(c) no longer
requires the Federal banking agencies to seek competitive impact reports
from the other Federal banking agencies before acting on a merger,
consolidation, or assumption of liabilities. Instead, competitive impact
reports are required only from the Attorney General. In addition, pursuant
to the Dodd-Frank Act, savings associations that are part of a SLHC
structure must now file a notice of a declaration of a dividend with the
Board. We have amended § 163.143 to require that, in the case of cash
dividends, Federal savings associations that are subsidiaries of a stock
SLHC file an informational copy of that notice with the OCC at the same
time it is filed with the Board. We note that under the regulation Federal
savings associations that are subsidiaries of stock SLHCs must file notices
of a declaration of a noncash dividend and other capital distributions with
the OCC. In addition, pursuant to an amendment made to the HOLA by
the Dodd-Frank Act,'’ Federal savings associations that are subsidiaries of
mutual SLHCs are required to provide a notice of a declaration of
dividends to both the Board and the OCC. Our amendment to § 163.143

accounts for this notice.

15 Dodd-Frank Act, section 625 (to be codified at 12 U.S.C. 1467a(0)(11)).
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e Change in bank control. Part 574 of the OTS rules addressing change in
control of savings associations referenced control as being “more than
25%,” however because the underlying statute (the Change in Bank Control
Act, 12 U.S.C. 1817(j)) uses the phrase “25% or more,” we have replaced
the former OTS phrase with the statutory language throughout part 174 in
the Republished Regulations. We also have conformed § 574.7(d)(3) to
better track the statutory language. Additionally, throughout this rule, we
have removed those sections that apply only to SLHCs, and have added
provisions from former part 574 in place of cross-references where the
cross-referenced provision is now contained in a Board regulation.

e References to Thrift Financial Report (TFR). Where there were references

to the TFR in Chapter V of the OTS rules, we have added “Consolidated
Reports of Condition or Income” (Call Report) or “Thrift Financial
Report,” as appropriate” to account for the phase out of the TFR.'°

e Remaining Fair Credit Reporting regulations. As noted above, under the

Dodd-Frank Act, the Bureau assumes rulemaking authority for the majority
of rules under the Fair Credit Reporting Act (FCRA). However, the OCC
retains rulemaking authority for § 571.83 of subpart I and all of subpart J.
All of the FCRA rules were originally published together in part 571 of the
OTS rules and contained generally applicable provisions in subpart A. One
such provision stated that examples given in the rules were not exclusive

and that compliance with an example would constitute compliance with the

16 See the joint Paperwork Reduction Act Notice published by the OTS, OCC, FDIC and the
Board proposing to phase out of the TFR. 76 FR 39981 (July 7, 2011).
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rule. In part 171 of the Republished Regulations, we have included this
provision to apply it to subpart J, which includes examples.
I1l.  Notice and Comment

This interim final rule is effective on July 21, 2011. Pursuant to the
Administrative Procedure Act (APA), at 5 U.S.C. 553(b)(B), notice and comment are not
required prior to the issuance of a final rule if an agency, for good cause, finds that
“‘notice and public procedure thereon are impracticable, unnecessary, or contrary to the
public interest.”’

Section 316(b) of the Dodd-Frank Act provides that all OTS regulations in effect
the day before the transfer date shall continue in effect until modified, terminated, set
aside, or superseded by the OCC. The interim final rule makes non-substantive, technical
changes to the OTS regulations, such as renumbering, changing internal cross-references,
replacing appropriate nomenclature, and changing the address for filing applications and
notices. The rule also makes a few changes to conform the rules for Federal savings
associations to changes in the law affected by the Dodd-Frank Act. Because these
regulations are nearly identical to the OTS’s rules which savings associations are
currently subject to, the new rules do not change or impose additional requirements that
necessitate adjustments by these institutions. In addition, codifying former OTS
regulations as OCC regulations with nomenclature changes and updated filing addresses
will help reduce confusion in the industry. Moreover, the transferring rules in general
were originally issued by the OTS following notice and comment rulemaking, as

appropriate.

16



Therefore, the OCC has concluded that advance notice and comment under the
APA is unnecessary and not in the public interest.
IV.  Effective Date

This interim final rule is effective on July 21, 2011. A final rule may be effective

without 30 days advance publication in the Federal Register if an agency finds good

cause and publishes such with the final rule.'” The purpose of a delayed effective date is
to permit regulated entities to adjust their behavior before the final rule takes effect. As
described above, the interim final rule makes non-substantive, technical changes, which
will not require savings associations to adjust their behavior in a substantive manner. In
addition, the interim final rule provides guidance regarding certain required Dodd-Frank
Act changes. It is important to have these regulations in place on July 21, 2011, the
transfer date, to facilitate a seamless transition when the OCC and the FDIC assume
responsibility for supervising savings associations on that day and to inform the industry
what rules will apply as of the transfer date. For these reasons, the OCC finds good cause
to dispense with a delayed effective date.

Section 302 of the Riegle Community Development and Regulatory Improvement
Act of 1994 (12 U.S.C. 4802) requires, subject to certain exceptions, that regulations
imposing additional reporting, disclosure, or other requirements on insured depository
institutions take effect on the first day of the calendar quarter after publication of the final
rule. As a general matter this interim final rule does not impose additional reporting,
disclosure, or other requirements. However, to the extent that there are any additional

reporting, disclosure, or other requirements, because they impose minimal burden on

7 5U.S.C. 553(d)(3).
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savings associations and because of the need to have final rules in place on the transfer
date, the OCC finds good cause not to delay the effectiveness of these rules.
V. Request for comments

Although notice and comment are not required prior to the effective date of this
interim final rule, the OCC invites comments on all aspects of the rule and will revise it if
necessary or appropriate in light of the comments received.
VI. Regulatory Analysis
Regulatory Flexibility Act Analysis

The Regulatory Flexibility Act (Pub. L. 96-354, Sept. 19, 1980) (RFA) applies
only to rules for which an agency publishes a general notice of proposed rulemaking
pursuant to 5 U.S.C. 553(b). Pursuant to the APA at 5 U.S.C. 553(b)(B), general notice
and an opportunity for public comment are not required prior to the issuance of a final
rule when an agency, for good cause, finds that ‘‘notice and public procedure thereon are
impracticable, unnecessary, or contrary to the public interest.”” As discussed above, the
OCC has determined for good cause that the APA does not require general notice and
public comment on this interim final rule and, therefore, we are not publishing a general
notice of proposed rulemaking. Thus, the RFA, pursuant 5 U.S.C. 601(2), does not apply
to this interim final rule.
Unfunded Mandates Reform Act

Section 202 of the Unfunded Mandates Reform Act of 1995, Pub. L. 1044 (2
U.S.C. 1532) (Unfunded Mandates Act), requires that an agency prepare a budgetary
impact statement before promulgating any rule likely to result in a Federal mandate that

may result in the expenditure by state, local, and tribal governments, in the aggregate, or

18



by the private sector, of $100 million or more in any one year. The OCC has determined
that there is no Federal mandate imposed by this rulemaking that may result in the
expenditure by state, local, and tribal governments, in the aggregate, or by the private
sector, of $100 million or more in any one year.

Paperwork Reduction Act

The OCC may not conduct or sponsor, and a respondent is not required to respond
to, an information collection unless it displays a currently valid Office of Management
and Budget (OMB) control number.

This rule contains information collection requirements under the Paperwork
Reduction Act (PRA), which have been previously approved by OMB under the
following OMB control numbers, and the PRA burden for which is unchanged by this
rule: OMB Control Nos. 1550-0003; 1550-0005 through 1550-0007; 1550-0011 through
1550-0020; 1550-0021, 1550-0025; 1550-0030; 1550-0032; 1550-0035; 1550-0037;
1550-0041; 1550-0047; 1550-0051; 1550-0053; 1550-0056; 1550-0060; 1550-0062;
1550-0066; 1550-0072; 1550-0077 through 1550-0078; 1550-0081; 1550-0088; 1550(]
0092; 1550-0094 through 1550-0095; 1550-0103 through 1550-0106; 1550-0109 through
1550-0110; 1550-0112 through 1550-0113; 1550-0115; 1550-0117; 1557-0119; 1550(]
0122; and 1550-0127. The information collection approved under OMB Control No.
1550-0059 will be amended through a non-substantive change. There are no new
information collection requirements in this interim final rule.

VII. Redesignation table
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The following redesignation table is provided for reader reference and shows the

relationship of former section numbers within Chapter V to the new section numbers in

Chapter I.

12 CFR Chapter V: 12 CFR Chapter I:

Former Part or Section Numbers New Part or Section Numbers
Part 508 Part 108

Part 509 Part 109

Part 512 Part 112

Part 516 Part 116

Part 528 Part 128

Section 528.1

Section 128.1

Section 528.1a

Section 128.10

Section 528.2 Section 128.2
Section 528.2a Section 128.11
Section 528.3 Section 128.3
Section 528.4 Section 128.4

Section 528.5

Section 128.5

Section 528.6

Section 128.6

Section 528.7

Section 128.7

Section 528.8

Section 128.8

Section 528.9

Section 128.9

Part 533 Part 133
Part 536 Part 136
Part 541 Part 141
Part 543 Part 143

Section 543.1

Section 143.1

Section 543.2

Section 143.2

Section 543.3

Section 143.3

Section 543.5

Section 143 .4

Section 543.6

Section 143.5

Section 543.7

Section 143.6

Section 543.7-1

Section 143.7

Section 543.8

Section 143.8

Section 543.9

Section 143.9

Section 543.10

Section 143.10

Section 543.11

Section 143.11

Section 543.11-1

Section 143.12

Section 543.14

Section 143.14

Part 544 Part 144
Part 545 Part 145
Part 546 Part 146
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Part 550 Part 150
Part 551 Part 151
Part 552 Part 152

Section 552.2-1

Section 152.1

Section 552.2-2

Section 152.2

Section 552.2-3

Section 152.17

Section 552.2-6

Section 152.18

Section 552.2-7

Section 152.19

Section 552.3

Section 152.3

Section 552.4

Section 152.4

Section 552.5

Section 152.5

Section 552.6

Section 152.6

Section 552.6-1

Section 152.7

Section 552.6-2

Section 152.8

Section 552.6-3

Section 152.9

Section 552.6-4

None

Section 552.9

None

Section 552.10

Section 152.10

Section 552.11

Section 152.11

Section 552.12

Section 152.12

Section 552.13

Section 152.13

Section 552.14

Section 152.14

Section 552.15

Section 152.15

Section 552.16

Section 152.16

Part 555 Part 155
Part 557 Part 157
Part 559 Part 159
Part 560 Part 160
Part 561 Part 161
Part 562 Part 162
Part 563 Part 163
Part 563b Part 192
Part 563¢c Part 193

Part 563c, Subpart A

Part 193, Subpart A

Part 563c, Subpart B

Part 193, Subpart B

Section 563c¢.101

Section 193.101

Section 563¢.102

Section 193.102 and new Appendix A

Part 563d Part 194
Section 563d.1 Section 194.1
Section 563d.2 Section 194.2
Section 563d.3b-6 Section 194.3
Section 563d.210 Section 194.210
Section 563d.801 Section 194.801
Section 563d.802 Section 194.802
Part 563e Part 195
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Part 563f Part 196

Part 563g Part 197

Section 563¢g.1 Section 197.1
Section 563g.2 Section 197.2
Section 563g.3 Section 197.3
Section 563g.4 Section 197.4
Section 563g.5 Section 197.5
Section 563g.6 Section 197.6
Section 563g.7 Section 197.7
Section 563g.8 Section 197.8
Section 563g.9 Section 197.9

Section 563g.10

Section 197.10

Section 563g.11

Section 197.11

Section 563g.12

Section 197.12

Section 563g.13

Section 197.13

Section 563g.14

Section 197.14

Section 563g.15

Section 197.15

Section 563g.16

Section 197.16

Section 563g.17

Section 197.17

Section 563g.18

Section 197.18

Section 563g.19

Section 197.19

Section 563g.20 Part 197, Appendix A
Section 563g.21 Section 197.21
Part 564 Part 164

Part 565 Part 165

Part 567 Part 167

Part 568 Part 168

Part 569 Part 169

Part 570 Part 170

Part 571 Part 171

Part 572 Part 172

Part 574 Part 174
Section 574.1 Section 174.1
Section 574.2 Section 174.2
Section 574.3 Section 174.3
Section 574.4 Section 174.4
Section 574.5 Section 174.5
Section 574.6 Section 174.6
Section 574.7 Section 174.7

Section 574.8

Section 174.8

Section 574.100

Part 174, Appendix A

Part 590

Part 190

Part 591

Part 191
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List of Subjects
12 CFR Part 100
Savings associations.
12 CFR Part 108
Administrative practice and procedure, Crime, Savings associations.
12 CFR Part 109
Administrative practice and procedure, Penalties.

12 CFR Part 112

Administrative practice and procedure, Investigations.

12 CFR Part 116

Administrative practice and procedure, Reporting and recordkeeping
requirements, Savings associations.

12 CFR Part 128
Advertising, Aged, Civil rights, Credit, Equal employment opportunity, Fair
housing, Individuals with disabilities, Marital status discrimination, Mortgages,
Religious discrimination, Reporting and recordkeeping requirements, Savings
associations, Sex discrimination, Signs and symbols.

12 CFR Part 133

Confidential business information, Freedom of information, Reporting and
recordkeeping requirements, Savings associations.

12 CFR Part 136

Consumer protection, Insurance, Reporting and recordkeeping requirements,

Savings associations.
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12 CFR Part 141
Savings associations.

12 CFR Part 143
Reporting and recordkeeping requirements; Savings associations.

12 CFR Part 144
Reporting and recordkeeping requirements, Savings associations.

12 CFR Part 145
Consumer protection, Credit, Electronic funds transfers, Investments,
Manufactured homes, Mortgages, Reporting and recordkeeping requirements,
Savings associations.

12 CFR Part 146
Reporting and recordkeeping requirements, Savings associations.

12 CFR Part 150
Administrative practice and procedure, Reporting and recordkeeping
requirements, Savings associations, Trusts and trustees.

12 CFR Part 151
Reporting and recordkeeping requirements, Savings associations, Securities,
Trusts and trustees.

12 CFR Part 152
Reporting and recordkeeping requirements, Savings associations, Securities.

12 CFR Part 155
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Accounting, Consumer protection, Electronic funds transfers, Reporting and
recordkeeping requirements, Savings associations.
12 CFR Part 157
Reporting and recordkeeping requirements, Savings associations.
12 CFR Part 159
Reporting and recordkeeping requirements, Savings associations, Subsidiaries.
12 CFR Part 160
Consumer protection, Investments, Manufactured homes, Mortgages, Reporting
and recordkeeping requirements, Savings associations, Securities.
12 CFR Part 161
Administrative practice and procedure, Savings associations.
12 CFR Part 162
Accounting, Reporting and recordkeeping requirements, Savings associations.
12 CFR Part 163

Accounting, Administrative practice and procedure, Advertising, Conflict of
interests, Crime, Currency, Investments, Mortgages, Reporting and recordkeeping
requirements, Savings associations, Securities, Surety bonds.

12 CFR Part 164
Appraisals, Mortgages, Reporting and recordkeeping requirements, Savings
associations.

12 CFR Part 165

Administrative practice and procedure, Savings associations.
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12 CFR Part 167
Capital, Reporting and recordkeeping requirements, Risk, Savings associations.

12 CFR Part 168
Consumer protection, Privacy, Reporting and recordkeeping requirements,
Savings associations, Security measures.

12 CFR Part 169
Savings associations, Securities.

12 CFR Part 170
Accounting, Administrative practice and procedure, Bank deposit insurance,
Reporting and recordkeeping requirements, Safety and soundness, Savings
associations.

12 CFR Part 171
Consumer protection, Credit, Fair Credit Reporting Act, Privacy, Reporting and
recordkeeping requirements, Savings associations.

12 CFR Part 172
Flood insurance, Reporting and recordkeeping requirements, Savings
associations.

12 CFR Part 174
Administrative practice and procedure, Reporting and recordkeeping
requirements, Savings associations, Securities.

12 CFR Part 190
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Banks, banking, Loan programs-housing and community development,
Manufactured homes, Mortgages.
12 CFR Part 191
Banks, banking, Loan programs-housing and community development,
Mortgages.
12 CFR Part 192
Reporting and recordkeeping requirements, Savings associations, Securities.
12 CFR Part 193
Accounting, Savings associations, Securities.
12 CFR Part 194
Authority delegations (Government agencies), Reporting and recordkeeping
requirements
Savings associations, Securities.
12 CFR Part 195
Community development, Credit, Investments, Reporting and recordkeeping
requirements, Savings associations.
12 CFR Part 196
Antitrust, Reporting and recordkeeping requirements, Savings associations.
12 CFR Part 197
Reporting and recordkeeping requirements, Savings associations, Securities.

For the reasons set forth in the preamble, Chapter I of Title 12 of the Code

of Federal Regulations is amended by adding parts 100, 108, 109, 112, 116, 128, 133,
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136, 141, 143, 144, 145, 146, 150, 151, 152, 155, 157, 159, 160, 161, 162, 163, 164, 165,
167,168, 169, 170, 171, 172, 174, 190, 191, 192, 193, 194, 195, 196, 197, respectively,
to read as follows:
PART 100 - RULES APPLICABLE TO SAVINGS ASSOCIATIONS

Authority: 12 U.S.C. 1462a, 1463, 5412(b)(2)(B), 5414(b)(2).
8 100.1 Certain regulations superseded.

Effective on July 21, 2011, section 312(b)(2)(B) of the Dodd-Frank Wall Street
Reform and Consumer Protection Act (Pub. L. 111-203, 124 Stat. 1376 (2010)) (12
U.S.C. 5412(b)(2)(B)) transferred rulemaking authority of the Office of Thrift
Supervision (OTS) relating to all savings associations, both state and Federal to the OCC.
The regulations set forth in parts 100 through 197 of this Chapter I applying to Federal
savings associations and state savings associations, as those terms are defined in section
3(b) of the Federal Deposit Insurance Act (12 U.S.C. 1813(b)), supersede corresponding
regulations set forth in parts 500 through 591 of Chapter V of the Code of Federal
Regulations that were applicable to such entities prior to July 21, 2011.

§100.2 Waiver authority.
The Comptroller of the Currency may, for good cause and to the extent permitted

by statute, waive the applicability of any provision of parts 100 through 197.
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PART 1086—REMOVALS, SUSPENSIONS, AND PROHIBITIONS WHERE A
CRIME IS CHARGED OR PROVEN
Sec.
108.1 Scope.
108.2 Definitions.
108.3 Issuance of Notice or Order.
108.4 Contents and service of the Notice or Order.
108.5 Petition for hearing.
108.6 Initiation of hearing.
108.7 Conduct of hearings.
108.8 Default.
108.9 Rules of evidence.
108.10 Burden of persuasion.
108.11 Relevant considerations.
108.12 Proposed findings and conclusions and recommended decision.
108.13 Decision of the OCC.
108.14 Miscellaneous.
Authority: 12 U.S.C. 1464, 1818, 5412(b)(2)(B).
§108.1 Scope.
The rules in this part apply to hearings, which are exempt from the adjudicative
provisions of the Administrative Procedure Act, afforded to any officer, director, or other
person participating in the conduct of the affairs of a Federal savings association, Federal

savings association subsidiary, or affiliate service corporation, where such person has
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been suspended or removed from office or prohibited from further participation in the
conduct of the affairs of one of the aforementioned entities by a Notice or Order served
by the OCC upon the grounds set forth in section 8(g) of the Federal Deposit Insurance
Act, (12 U.S.C. 1818(g)).
§108.2 Definitions.

As used in this part—

(a) The term OCC means the Office of the Comptroller of the Currency.

(b) [Reserved]

(c) The term Notice means a Notice of Suspension or Notice of Prohibition issued

by the OCC pursuant to section 8(g) of the Federal Deposit Insurance Act.

(d) The term Order means an Order of Removal or Order of Prohibition issued by
the OCC pursuant to section 8(g) of the Federal Deposit Insurance Act.

(e) The term association means a Federal savings association within the meaning
of section 2(5) of the Home Owners' Loan Act of 1933, as amended, 12 U.S.C. 1462(5)
(“HOLA”), Federal savings association subsidiary and an affiliate service corporation
within the meaning of section 8(b)(8) of the Federal Deposit Insurance Act, as amended,
12 U.S.C. 1818(b)(8) (“FDIA”).

(f) The term subject individual means a person served with a Notice or Order.

(g) The term petitioner means a subject individual who has filed a petition for
informal hearing under this part.
§108.3 Issuance of Notice or Order.

(a) The OCC may issue and serve a Notice upon an officer, director, or other

person participating in the conduct of the affairs of an association, where the individual is
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charged in any information, indictment, or complaint with the commission of or
participation in a crime involving dishonesty or breach of trust that is punishable by
imprisonment for a term exceeding one year under state or Federal law, if the OCC, upon
due deliberation, determines that continued service or participation by the individual may
pose a threat to the interests of the association's depositors or may threaten to impair
public confidence in the association. The Notice shall remain in effect until the
information, indictment, or complaint is finally disposed of or until terminated by the
OCC.

(b) The OCC may issue and serve an Order upon a subject individual against
whom a judgment of conviction, or an agreement to enter a pretrial diversion or other
similar program has been rendered, where such judgment is not subject to further
appellate review, and the OCC, upon the deliberation, has determined that continued
service or participation by the subject individual may pose a threat to the interests of the
association's depositors or may threaten to impair public confidence in the association.
§108.4 Contents and service of the Notice or Order.

(a) The Notice or Order shall set forth the basis and facts in support of the OCC's
issuance of such Notice or Order, and shall inform the subject individual of his right to a
hearing, in accordance with this part, for the purpose of determining whether the Notice
or Order should be continued, terminated, or otherwise modified.

(b) The OCC shall serve a copy of the Notice or Order upon the subject individual
and the related association in the manner set forth in §109.11 of this chapter.

(c) Upon receipt of the Notice or Order, the subject individual shall immediately

comply with the requirements thereof.
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§ 108.5 Petition for hearing.

(a) To obtain a hearing, the subject individual must file two copies of a petition
with the OCC within 30 days of being served with the Notice or Order.

(b) The petition filed under this section shall admit or deny specifically each
allegation in the Notice or Order, unless the petitioner is without knowledge or
information, in which case the petition shall so state and the statement shall have the
effect of a denial. Any allegation not denied shall be deemed to be admitted. When a
petitioner intends in good faith to deny only a part of or to qualify an allegation, he shall
specify so much of it as is true and shall deny only the remainder.

(c) The petition shall state whether the petitioner is requesting termination or
modification of the Notice or Order, and shall state with particularity how the petitioner
intends to show that his continued service to or participation in the conduct of the affairs
of the association would not, or is not likely to, pose a threat to the interests of the
association's depositors or to impair public confidence in the association.

§ 108.6 Initiation of hearing.

(a) Within 10 days of the filing of a petition for hearing, the OCC shall notify the
petitioner of the time and place fixed for hearing, and it shall designate one or more OCC
employees to serve as presiding officer.

(b) The hearing shall be scheduled to be held no later than 30 days from the date
the petition was filed, unless the time is extended at the request of the petitioner.

(c) A petitioner may appear personally or through counsel, but if represented by

counsel, said counsel is required to comply with §109.6 of this chapter.
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(d) A representative(s) of the OCC's Enforcement and Compliance Division also
may attend the hearing and participate therein as a party.
§ 108.7 Conduct of hearings.

(a) Hearings provided by this section are not subject to the adjudicative
provisions of the Administrative Procedure Act (5 U.S.C. 554-557). The presiding
officer is, however, authorized to exercise all of the powers enumerated in §109.5 of this
chapter.

(b) Witnesses may be presented, within time limits specified by the presiding
officer, provided that at least 10 days prior to the hearing date, the party presenting the
witnesses furnishes the presiding officer and the opposing party with a list of such
witnesses and a summary of the proposed testimony. However, the requirement for
furnishing such a witness list and summary of testimony shall not apply to the
presentation of rebuttal witnesses. The presiding officer may ask questions of any
witness, and each party shall have an opportunity to cross-examine any witness presented
by an opposing party.

(c) Upon the request of either the petitioner or a representative of the Enforcement
and Compliance Division, the record shall remain open for a period of 5 business days
following the hearing, during which time the parties may make any additional
submissions for the record. Thereafter, the record shall be closed.

(d) Following the introduction of all evidence, the petitioner and the
representative of the Enforcement and Compliance Division shall have an opportunity for
oral argument; however, the parties may jointly waive the right to oral argument, and, in

lieu thereof, elect to submit written argument.
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(e) All oral testimony and oral argument shall be recorded, and transcripts made
available to the petitioner upon payment of the cost thereof. A copy of the transcript shall
be sent directly to the presiding officer, who shall have authority to correct the record sua
sponte or upon the motion of any party.

(f) The parties may, in writing, jointly waive an oral hearing and instead elect a
hearing upon a written record in which all evidence and argument would be submitted to
the presiding officer in documentary form and statements of individuals would be made
by affidavit.

§108.8 Default.

If the subject individual fails to file a petition for a hearing, or fails to appear at a
hearing, either in person or by attorney, or fails to submit a written argument where oral
argument has been waived pursuant to §108.7(d) or (f) of this part, the Notice shall
remain in effect until the information, indictment, or complaint is finally disposed of and
the Order shall remain in effect until terminated by the OCC.

§108.9 Rules of evidence.

(a) Formal rules of evidence shall not apply to a hearing, but the presiding officer
may limit the introduction of irrelevant, immaterial, or unduly repetitious evidence.

(b) All matters officially noticed by the presiding officer shall appear on the
record.

§ 108.10 Burden of persuasion.
The petitioner has the burden of showing, by a preponderance of the evidence,

that his or her continued service to or participation in the conduct of the affairs of the
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association does not, or is not likely to, pose a threat to the interests of the association's
depositors or threaten to impair public confidence in the association.
§108.11 Relevant considerations.

(a) In determining whether the petitioner has shown that his or her continued
service to or participation in the conduct of the affairs of the association would not, or is
not likely to, pose a threat to the interests of the association's depositors or threaten to
impair public confidence in the association, in order to decide whether the Notice or
Order should be continued, terminated, or otherwise modified, the OCC will consider:

(1) The nature and extent of the petitioner's participation in the affairs of the
association;

(2) The nature of the offense with which the petitioner has been charged;

(3) The extent of the publicity accorded the indictment and trial; and

(4) Such other relevant factors as may be entered on the record.

(b) When considering a request for the termination or modification of a Notice,
the OCC will not consider the ultimate guilt or innocence of the petitioner with respect to
the criminal charge that is outstanding.

(c) When considering a request for the termination or modification of an Order
which has been issued following a final judgment of conviction against a subject
individual, the OCC will not collaterally review such final judgment of conviction.

8 108.12 Proposed findings and conclusions and recommended decision.

(a) Within 30 days after completion of oral argument or the submission of written

argument where oral argument has been waived, the presiding officer shall file with and

certify to the OCC for decision the entire record of the hearing, which shall include a
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recommended decision, the Notice or Order, and all other documents filed in connection
with the hearing.

(b) The recommended decision shall contain:

(1) A statement of the issue(s) presented,

(2) A statement of findings and conclusions, and the reasons or basis therefor, on
all material issues of fact, law, or discretion presented on the record, and

(3) An appropriate recommendation as to whether the suspension, removal, or
prohibition should be continued, modified, or terminated.

§108.13 Decision of the OCC.

(a) Within 30 days after the recommended decision has been certified to the OCC,
the OCC shall issue a final decision.

(b) The OCC's final decision shall contain a statement of the basis therefor. The
OCC may satisfy this requirement where it adopts the recommended decision of the
presiding officer upon finding that the recommended decision satisfies the requirements
of §109.38 of this chapter.

(c) The OCC shall serve upon the petitioner and the representative of the
Enforcement and Compliance Division a copy of the OCC's final decision and the related
recommended decision.

§108.14 Miscellaneous.
The provisions of §§109.10, 109.11, and 109.12 of this chapter shall apply to

proceedings under this part.
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PART 109—RULES OF PRACTICE AND PROCEDURE IN ADJUDICATORY
PROCEEDINGS
Subpart A—Uniform Rules of Practice and Procedure
Sec.
109.1 Scope.
109.2 Rules of construction.
109.3 Definitions.
109.4 Authority of the Comptroller.
109.5 Authority of the administrative law judge.
109.6 Appearance and practice in adjudicatory proceedings.
109.7 Good faith certification.
109.8 Conflicts of interest.
109.9 Ex parte communications.
109.10 Filing of papers.
109.11 Service of papers.
109.12 Construction of time limits.
109.13 Change of time limits.
109.14 Witness fees and expenses.
109.15 Opportunity for informal settlement.
109.16 OCC's right to conduct examination.
109.17 Collateral attacks on adjudicatory proceeding.
109.18 Commencement of proceeding and contents of notice.

109.19 Answer.
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109.20

109.21

109.22

109.23

109.24

109.25

109.26

109.27

109.28

109.29

109.30

109.31

109.32

109.33

109.34

109.35

109.36

109.37

109.38

109.39

109.40

109.41

Amended pleadings.

Failure to appear.

Consolidation and severance of actions.
Motions.

Scope of document discovery.

Request for document discovery from parties.
Document subpoenas to nonparties.
Deposition of witness unavailable for hearing.
Interlocutory review.

Summary disposition.

Partial summary disposition.

Scheduling and prehearing conferences.
Prehearing submissions.

Public hearings.

Hearing subpoenas.

Conduct of hearings.

Evidence.

Post-hearing filings.

Recommended decision and filing of record.
Exceptions to recommended decision.
Review by the Comptroller.

Stays pending judicial review.

Subpart B—Local Rules
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109.100 Scope.
109.101 Appointment of Office of Financial Institution Adjudication.
109.102 Discovery.
109.103 Civil money penalties.
109.104 Additional procedures.
Subpart C [Reserved]
Subpart D [Reserved]
Authority: 5 U.S.C. 504, 554-557; 12 U.S.C. 1464, 1467, 1467a, 1468, 1817(j), 1818,
1820(k), 1829(e), 3349, 4717 5412(b)(2)(B); 15 U.S.C. 78l, 780-5, 78u—2; 28 U.S.C.
2461 note; 31 U.S.C. 5321; 42 U.S.C. 4012a.
Subpart A—Uniform Rules of Practice and Procedure
§109.1 Scope.

This subpart prescribes Uniform Rules of practice and procedure with regard to
Federal savings associations applicable to adjudicatory proceedings as to which hearings
on the record are provided for by the following statutory provisions:

(a) Cease-and-desist proceedings under section 8(b) of the Federal Deposit
Insurance Act (FDIA) (12 U.S.C. 1818(b));

(b) Removal and prohibition proceedings under section 8(e) of the FDIA (12
U.S.C. 1818(e));

(c) Change-in-control proceedings under section 7(j)(4) of the FDIA (12 U.S.C.
1817(j)(4)) to determine whether the OCC should issue an order to approve or disapprove

a person's proposed acquisition of an institution;
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(d) Proceedings under section 15C(c)(2) of the Securities Exchange Act of 1934
(Exchange Act) (15 U.S.C. 780-5), to impose sanctions upon any government securities
broker or dealer or upon any person associated or seeking to become associated with a
government securities broker or dealer for which the OCC is the appropriate agency.

(e) Assessment of civil money penalties by the OCC against institutions,
institution-affiliated parties, and certain other persons for which it is the appropriate
agency for any violation of:

(1) Section 5 of the Home Owners' Loan Act (HOLA) or any regulation or order
issued thereunder, pursuant to 12 U.S.C. 1464 (d), (s) and (v);

(2) Section 9 of the HOLA or any regulation or order issued thereunder, pursuant
to 12 U.S.C. 1467(d);

(3) Section 10 of the HOLA, pursuant to 12 U.S.C. 1467a (i) and (1);

(4) Any provisions of the Change in Bank Control Act, any regulation or order
issued thereunder or certain unsafe or unsound practices or breaches of fiduciary duty,
pursuant to 12 U.S.C. 1817(j)(16);

(5) Sections 22(h) and 23 of the Federal Reserve Act, or any regulation issued
thereunder or certain unsafe or unsound practices or breaches of fiduciary duty, pursuant
to 12 U.S.C. 1468;

(6) Certain provisions of the Exchange Act, pursuant to section 21B of the
Exchange Act (15 U.S.C. 78u-2);

(7) Section 1120 of Financial Institutions Reform, Recovery and Enforcement Act

of 1989 (12 U.S.C. 3349), or any order or regulation issued thereunder;
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(8) The terms of any final or temporary order issued or enforceable pursuant to
section 8 of the FDIA or of any written agreement executed by the OCC, the terms of any
conditions imposed in writing by the OCC in connection with the grant of an application
or request, certain unsafe or unsound practices or breaches of fiduciary duty, or any law
or regulation not otherwise provided herein pursuant to 12 U.S.C. 1818(i)(2);

(9) Any provision of law referenced in section 102 of the Flood Disaster
Protection Act of 1973 (42 U.S.C. 4012a(f)) or any order or regulation issued thereunder;
and

(10) Any provision of law referenced in 31 U.S.C. 5321 or any order or regulation
issued thereunder;

(f) Remedial action under section 102 of the Flood Disaster Protection Act of
1973 (42 U.S.C. 4012a(g));

(g) Proceedings under section 10(k) of the FDIA (12 U.S.C. 1820(k)) to impose
penalties on senior examiners for violation of post-employment prohibitions; and

(h) This subpart also applies to all other adjudications required by statute to be
determined on the record after opportunity for an agency hearing, unless otherwise
specifically provided for in the Local Rules.

(1) [Reserved]

§109.2 Rules of construction.
For purposes of this subpart:
(a) Any term in the singular includes the plural, and the plural includes the

singular, if such use would be appropriate;
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(b) Any use of a masculine, feminine, or neuter gender encompasses all three, if
such use would be appropriate;

(c) The term counsel includes a non-attorney representative; and

(d) Unless the context requires otherwise, a party's counsel of record, if any, may,
on behalf of that party, take any action required to be taken by the party.
§109.3 Definitions.

For purposes of this subpart, unless explicitly stated to the contrary:

(a) Administrative law judge means one who presides at an administrative hearing

under authority set forth at 5 U.S.C. 556.

(b) Adjudicatory proceeding means a proceeding conducted pursuant to these

rules and leading to the formulation of a final order other than a regulation.

(c) Decisional emplo